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CREDIT CARD DEFENSE

| defend against credit card lawsuits in New JefS&ye. | zealously fight the “terminator
like” collection agencies and their debt collectlawyers. In most of my cases, | am able
to reach a reasonable settlement. In the majorityyocredit card cases | am able to
settle these claims for 50% of the disputed debt.

What was once almost unheard of has now become oarpnactice: individuals being
sued over credit card debt. Increasingly, credi campanies and third-party debt
collectors are filing lawsuits against New Jerdeg-in the New Jersey Special Civil Part
Court at a record pace. In many cases, it is nothwfding for bankruptcy if you only
have a few outstanding credit card debts. A dedttould not consider filing for
bankruptcy merely because he is being sued bydit caad company.

In the world of debt collection debt collectors atebt buyers are vigorously pursuing,
collecting, and filing lawsuits on old credit dedtta record pace. Typically, these
collection agencies and their lawyers make mo#t&f money by buying old and
charged off credit accounts for only pennies ondbiéar. Thereafter, these debt buyers
then file collection lawsuits. These debt buyerkenaountains of cash off many poor
New Jersey-ites who “don’t have a pot to xxx in.”

Credit card collection lawsuits are last ditch edy the credit card company or debt
collectors to finally get the debtor to pay thesbtl Some lawsuits are filed by original
creditors, and some are filed by debt buyers wholhmse the debt at a discount. Some
original creditors might include the bank that exted credit, for example Citibank or
Chase, or a retailer, such as Macy’s or a furnistoee. Thereafter, third party collectors
often file lawsuits against debtors over old creditd debt. They purchase this debt from
the original creditor or from previous debt coltst as holders of the account.

The value of the credit card debt decreases aver dis its “collect-ability” declines over
time. However, the dollar amount of consumer delataéfault will continue to grow
because of interest and penalties, its value dieist collectors often purchase a
portfolio of old credit card accounts at a discodiot much less than the amount of the
initial debt. Since they purchase the debt at eadist, they can still make a profit even if
the debtor pays less than the full amount of the.de

As collection lawsuits over debt become more commgon should keep in mind you

may still have valid defenses to the suit. An eigrered attorney may be able to find
defenses you did not know existed. Even if you hakeady been sued in the Special
Civil Part for a credit card lawsuit, there is gawelvs. Your creditor or the debt buyer

still must prove that these old debts are valid amdsubstantiated. In my experience, the
credit card collection agencies and their lawydtsohave a very difficult time to

produce all of the necessary documentation to &tditheir debt in court. Therefore, in
any disputed credit card lawsuit, | always requstovery, and demand that the credit
card companies substantiate their debt. | also rtiee prove that the annual percentage
rates that were charged are legal under New J&agethat you were properly notified of



the interest rates and any increases, and thattérest rate increases were implemented
in accordance with your original card holder’s agnent.

Therefore, if you need the assistance of an expezekand affordable credit card defense
lawyer, or if you simply need to hold off your creds, buy some time and stop the
harassing calls, or if you want to try and defealsam for money against you by a credit
card company or a collection agency, then contectNew Jersey Credit Card Defense
Center. You should take advantage of my firm’s egitee experience in obtaining
substantial discounts and debt reductions for tiadd defense clients.

We Can Also Reduce Wage Gar nishments

Are you drowning in debt? Are aggressive debt ctdies calling you day and night? Are
you on the verge of a nervous breakdown. Welcontigeton the Garden State! If this
sounds like your life, then you are not alone aod lyave plenty of company believe me.
New Jersey-ites are constantly blasted with inflate2dit card, outrageous mortgage
bills, high car payments, insurance payments, kelep bills, etc. The unfortunate reality
is that millions of New Jersey-ites must resomisang credit cards just to survive.
Therefore, many people from all walks of life quickack up massive credit debt even
though they have no means of ever paying theselmltk. Moreover, the days to day
pressure of living with outrageous credit card oftéresses out average New Jersey-ites
to the max. You don’t have to live this way anyden Theodore Sliwinski, Esq. can
assist you at court and try to reduce the amouahgfwage garnishment.

Providing answersto your credit card debt questions
The law office of Theodore Sliwinski, Esqg. offerédarmation on your credit card and
debt collection situation. Please read below fi@ightforward answers to your
guestions about:

» Debt Collection Basics (Page 3)

* Your Rights Under the Fair Debt Collection Practiéet (Page 6)

* Recognizing Debt Collection Abuse (Page 8)

* The Basics of Defending Creditor Lawsuits (Page 11)

» Common Defenses to Creditor Lawsuits (Page 15)

* Negotiating a Settlement Agreement in Court (P&8)e 1

* Vacating a Default Judgment (Page 21)

» Frozen Bank Accounts (Page 24)

* Wage Garnishments (Page 28)

* Junk Debt Alert (Page 30)

* More Credit Card and Collection Information (Pag¢ 3



Debt Collection Basics

What is a creditor?

A creditor is a person or company who gives youetting of value such as goods,
services, or money in exchange for your promigeapthem back at a later date. A
creditor can be a credit card company, a banksaited, your local dentist, or any person
or company to whom you owe a debt.

What is a secured debt or loan?

A debt or loan is “secured” if it is backed by sotypee of personal property that has
value. This thing of value, also called “collater#il you don’t pay the debt, then your
creditor will take the collateral as payment. Thestcommon types of secured debts are
mortgages and car loans. Some stores make seoaresifor household appliances like
refrigerators and washing machines. A secured tceadil is backed by a savings account
or other collateral; the credit limit is based be value of the collateral.

What is an unsecured debt or loan?

A debt or loan is “unsecured” if it is backed byuy@romise to pay at a later date,
without savings or collateral as a guarantee. €Cozaid and medical debts are unsecured.

How do | prioritize which debts to pay first?

The decision as to which debts to pay first is mq@eal decision that is different for many
people. However, in general, providing the dailgessities for yourself and your family
is the most important, and unsecured debts, ligditcard bills, is usually the lowest
priority. Therefore, you should make at least theimum payment if you can, but you
should not risk your health or housing to pay aitreard bill. | always advise my client
to pay their mortgage first and then their car Idaany money is left over, then pay off
any medical bills, and then the credit card debt.

If I owe money to a creditor, what can the creditor do to me?
If the debt is unsecured, the creditor can:

» Stop doing business with you

* Report your debt to a credit reporting agency

* File a lawsuit to collect the debt

» If the debt is secured, the creditor can sometiseeze the collateral without a
court order. However, a creditor must have a corger to take back your home.

Will my creditor send my debt to an outside collect ion agency?

If you have an outstanding debt, and if you stofingpayments, then your creditor will
almost always turn the debt over to a collectioanay.



How long does it take for my creditor to send my de bt to a collection

agency?

There is no clear rule on this question. Genesaliyr medical creditors such as doctors,
dentists, and hospitals are very quick to turn slelver to collection agencies. Credit card
companies, which have collection departments of then, may keep the debt for a
longer period of time.

Is there anything | can do to prevent my creditorf  rom sending my debt to a
collection agency?

Yes. Contact your creditor as soon as you knowybatare facing financial difficulties
and will not be able to make payments. Explain yloat have to pay your rent or
mortgage, utilities, and certain other bills firghd that you do not have enough money to
pay the creditor now, but you will pay when you .cBe polite and honest but firm, and
make clear that you will not pay a collection ageatther. If all goes well, your creditor
will conclude that you will pay when you can, amditsneed not go to the expense of
hiring a collection agency. This strategy workstlfesthose who have suffered a
temporary financial setback such as a job los®irde; or temporary illness, but expect to
be back on their feet shortly.

Can my creditor sell my debt to another company?

Yes. Buying and selling debts is legal, and itigslusiness. In fact, these days it is more
likely than not that your creditor will eventuabgll your debt to a company that
specializes in buying and collecting old debts.Seheompanies are called debt buyers.

Can a collection agency or debt buyer report the de bt to a credit reporting
agency?

Yes. However, like any creditor, the collection aggor debt buyer has a legal duty to
report your debt accurately.

Will my creditor actually sue me?

It is hard to say. Most creditors frequently thezalawsuits, but those threats are not
always carried out. Creditors are less likely te & lawsuit against you if:

You make voluntary payments, even if those paymargsmall
You dispute the debt and threaten to raise a reid@efense
Your debt is less than $1000
» The creditor does not have a history of suing peopl
On the other hand, not all creditors are ratioaat| some will sue even over small
amounts of money.

Can my creditor sue me after | have made a payment  agreement?

Unless you have a specific agreement with the tyedroviding that it will not do so,
your creditor can still sue you even if you havedma payment agreement, and are
current in your payments. The agreement can beitmyg or it can be oral. However,
for your own protection, you should never make agreements with creditors unless
you are recording your conversations. Recording yon telephone conversations is



perfectly legal in New Jersey. Moreover, you do mmie to tell the creditor that you are
recording the call.

What should | do if the creditor sues?

You should always respond to the lawsuit and fil@aswer! It is never a good idea to
simply blow off a credit card lawsuit. If you atl& file an answer, you can try to
negotiate a settlement with the creditor. Meanwliilgou ignore the credit card
collection suit, then a judgment will automaticatly entered against you.

What is a statute of limitations?

A statute of limitations is a time limit for filing lawsuit, or how long after an event
someone is allowed to sue you. In New Jersey #tatstof limitations to file a lawsuit
on a credit card debt is six years.

What is the statute of limitations to file a debt c ollection lawsuit?

In New Jersey, the statute of limitations for fijin debt collection lawsuit is six years,
counting from the date of default. The date of difes roughly 30 days after you last
made a payment. In other words, if you last magayanent on your credit card in
December 2000, you can be sued for that debt ajppifoximately January 2007.
However, if the creditor obtains a judgment agayst within the six-year period, the
statute of limitations to collect on the judgme 2D years.

Can a debt collector contact me about a debt thati s past the statute of
limitations?

Yes. Itis perfectly legal for a debt collectorcmntact you about an old debt that is past
the statute of limitations. Furthermore, if you raakpayment on that debt, you will reset
the statute of limitations, and the creditor waiMe another six years in which to sue you.

Can a creditor sue me for a debt that is past the s tatute of limitations?

Yes. Itis legal for a creditor to sue you for dd debt that is past the statute of
limitations. It is especially important that youpaar in court if the statute of limitations
on your debt has expired. If you answer the lawsypear in court, and assert the statute
of limitations as a defense, the court will disntiss case. If you fail to appear in court,
then the judge will rule against you, and you wild up liable for the judgment amount,
even though you could easily have gotten the ceseissed. Unless you can get it
canceled, or vacated, then the creditor will thamehtwenty years to collect on the
judgment.

Can 1 go to jail if | do not pay my debts?

Of course not! There are no debtor’s prisons inthéed States. If you owe money to
your credit card company, it is not a crime. Thisreo massive credit card jail in
Delaware. As a side note, most of the credit cardganies headquarters are located in
Delaware.



Your Rights Under the Fair Debt Collection Practices Act

What is the Fair Debt Collection Practices Act (FDC  PA)?

The FDCPA is a federal law that protects consurfrers unfair or abusive debt
collection practices. It gives you the right toplite the debt. It controls how and when a
debt collector may contact you and what the delléctor can say to you. And it gives
you the right to force debt collectors to leave yane. These issues are explored in
more detail on the pages that follow.

What kinds of debts are covered by the FDCPA?

The FDCPA applies to debts that were obtained priyi@r personal, family, or
household purposes. Most consumer debts such ssnaécredit cards, student loans,
and medical debts are covered by the FDCPA.

What kinds of debts are not covered?
Business debts are not covered by the FDCPA.

Which debt collectors must comply with the FDCPA?

The FDCPA applies to any person or company thatlagly collects the debts of
another. Employees of debt collection and debt bagencies must comply with the
FDCPA. Law firms and lawyers also must comply wiite FDCPA, if they regularly
engage in debt collection activities. Practicafpgaking, almost all debt collectors are
covered by the FDCPA.

Which debt collectors are not required to comply wi th the FDCPA?

Creditors do not have to comply with the FDCPAi#y are trying to collect their own
debts. For example, an in-house collections depantiat a credit card company or
hospital would not be covered by the FDCPA. Alsardtparty debt collectors who do
not regularly collect debts owed to another dohase to comply with the FDCPA.

Is there a way to protect myself from debt collecti on harassment, if the
FDCPA does not apply?

Yes. Various state laws protect consumers from delb#ction harassment. These laws
may apply even if the FDCPA does not. You shouldhave to suffer from debt
collection harassment!

How can | recognize when a debt collector violates the FDCPA?

Debt collectors violate the FDCPA when they makeassing, threatening, or misleading
statements in order to coerce or trick you into imglpayments on a debt.

What steps should | take to fight back against debt collection harassment?

Step one: Keep a log of the debt collectors’ phone callscPla pen and paper by the
phone, and each time a debt collector calls, ¢eis hame, telephone number, employer,
and take some brief notes on what they said. \Wloten the date and time also. Keeping



a log helps you keep track of how many people alleng you, and how often. A log
provides a good record of collection abuse.

Step Two: Record the calls. Debt collectors might lie abohatthey said to you during
a telephone call, or you might not remember it \@éllbr some time has passed. With a
recording, you have proof of exactly what was seadNew Jersey, it is legal to record
your own telephone calls; you do not need to advisalebt collector that you are
recording the call. Make sure to record every aadl to turn on the recorder at the
beginning of the conversation. You never know wtiendebt collector will say
something improper, so you need to be ready aéinadis!

Step Three: If necessary file a complaint with the NJ DivisiohConsumer Affairs.

Step Four: Talk to an attorney who regularly handles debtemibn issues for
consumers and understand consumer rights.



Your Rights Under the FDCPA: Recognizing Debt Collection Abuse

How may a debt collector contact me?

A debt collector may contact you in person, or ajlmelephone, telegram, or fax. A
debt collector may not contact you by postcard.séhgays, most debt collection contacts
occur by telephone. When the debt collector figsttacts you, you have important rights
to notice of the debt and to dispute the debt.

When may a debt collector call me?

A debt collector may telephone you at times thatret inconvenient. Usually, this
means that a debt collector may call between 8100 @nd 9 p.m. However, if you have
special circumstances (for example, you work alhinégnd sleep during the day) those
hours may be different.

How often can a debt collector call me?

That depends. Under the FDCPA, a debt collector meagall any person repeatedly or
continuously with the intent to annoy, abuse, oabsathem. In the real world though the
debt collectors primary goal is to harass you wtl pay. It is very difficult to

determine whether and when a debt collector hassetbthis line. According to the
Federal Trade Commission, a debt collector may siirertainly call you more than
once, but six calls per day are probably too many.

Can a debt collector call me at work?

Not if the debt collector has reason to believe yloair employer does not allow you to
receive such calls. Many people’s employers daafiotv them to take personal phone
calls. The debt collector’s favorite trick is tdlggu at work. This dirty tactic amps up
the pressure, and these calls are made to embgoasEssentially the debt collectors try
to force you to pay by using these coercive tactiélsen you sign up for your credit
card, you also list your work number on the creditd application. The only way to stop
most debt collectors from calling you at work idfite for bankruptcy. Once you file for
bankruptcy then the automatic stay kicks in. Yaoalould send the debt collector a
cease and desist letter that requests the debttmilto stop calling you at work.
However, most debt collectors will rip up the lettdarow it in the garbage, and then call
you twice as much at work. The debt collectors tanibw that the calls to your
workplace bother you. Thus, most debt collectoisingrease the calls to your
workplace.

Can a debt collector call my employer, friends or f  amily?

Yes, under certain limited circumstances. A deliector may contact any person for the
purpose of correcting or confirming your contadbrmation. However, the debt
collector may not identify himself as a debt caditewr tell the person that you owe a
debt. Moreover, a debt collector may not call teespn more than once.



Can a debt collector contact me if | am represented by an attorney?

No. The FDCPA provides that as long as the deliéctolr knows that you are
represented by an attorney, the debt collectoratacontact you directly.

What kinds of comments or communications can debt c ollectors say to

me?

One of the debt collector’s favorite tricks is take you feel guilty about owing money.
They can ask you to make a payment agreementhagctan encourage you to borrow
money from another source in order to pay thers.their job to pressure you into
paying them first. Debt collectors use many differgtrategies to accomplish these
objectives. It is your job to stay strong: Don’treg to pay a debt collector if you need to
pay other, more important debts first, and learretmgnize when the debt collector has
crossed the line and violated the FDCPA.

The following type of communications violate th@ysions of the FDCPA:

* Threatening to have you arrested or jailed

» Threatening to take your SSI or other protectednme

» Threatening to take your household furniture

* Threatening to cause physical injury to you or yowaperty

* Threatening to send false information about yoth&ocredit reporting agencies

» Using obscene or profane language

* False and/or misleading statements violate the FODCP

* Misrepresenting the character, amount, or legalistaf the debt

» Making empty threats to scare you

* Pretending to work for a credit reporting agency

» Pretending to work for a government agency

» Falsely claiming to be an attorney or to work vattorneys

» Calling you with the intent to harass you

» Calling you and insulting you with insults suchcadling you a dead beat

» Soliciting postdated checks with the intent to #tea to expose you to criminal
charges, or soliciting postdated checks and thexaténing to deposit them early

» Contacting you by postcard, or contacting you iy &ay that would disclose to a
third party that they are debt collectors

How can | make a debt collector stop contacting me?

You should write a letter to the debt collector aadise him that you refuse to pay the
debt or that you want the debt collector to stoptacting you. This type of letter is called
a “cease and decease letter.” This letter showdya be sent by certified mail, return
receipt requested. Moreover, you should keep a obfyis letter and the certified mail
receipts for your records if there is any furthegéation.

What should | do if a debt collector refuses to sto p contacting me?

You should write a cease letter to the debt calledtlany people waste a lot of time
talking to debt collectors on the phone, and tryimgonvince them to stop calling. This



approach is almost never successful. The FDCPAigee\that debt collectors don’t have
to stop contacting you unless you send them a lette

If you have already sent a cease letter, but thé d#lector ignored it, then you can file a
lawsuit and ask the court to order the debt cadlecto stop contacting you. If you are
contemplating filing a lawsuit, then you will netlprove two legal prongs: (1) the debt
collector received your cease letter; and (2) #iat dollector continued to contact you
even after receiving the letter. If you kept a copyour letter, and if it was sent by
certified mail, then you will have proof to estalithat there was a violation of the
FDCPA. Additionally, you may consider recording y¢elephone calls. At the very
least, you should keep a log of debt collectiontacis.

Is it legal to record my conversations with debt co llectors?

In New Jersey it is perfectly legal to record yown conversations with your debt
collectors. Moreover, you are not legally requiteddvise the debt collector that you are
recording the call.

Should I record my conversations with debt collecto rs?

If you receive never-ending calls from debt colbest then you should seriously consider
recording your calls. If you record your calls,ithgu will have proof of what was said
between you and the debt collector. If you makayrent agreement with the debt
collector and the debt collector fails to live wpts end of the bargain, then you can use
the recording to enforce the agreement. If the deli¢ctor violates your legal rights
under the FDCPA, then you can use the recordirgyigence for a complaint or lawsuit.
Moreover, you can use this evidence as the base ¢ounterclaim if the debt files a
collection lawsuit against you. If the credit caammpany sues you, then you can file a
counterclaim based on a violation of the FDCPAdifi have valid proof that you have a
solid counterclaim, then in all likelihood you caegotiate a very favorable settlement
with the credit card company.

How do | record my conversations with debt collecto rs?

You can purchase a recording device at a homerefecs store, such as Radio Shack or
a similar store. These devices are inexpensivecasdaround $30 for a basic model and
are easy to use. If you tell the clerk the makerandel of your telephone, then the clerk
can recommend the appropriate device.



The Basics of Defending Creditor Lawsuits

This set of FAQ'’S provides general information kew Jersey-ites who are facing debt
collection lawsuits in the New Jersey City Spe€@alil Part Courts.

Can a creditor sue me if | owe a debt?

Yes. In fact, these days it is quite common foditogs to file lawsuits to collect debts. In
New Jersey, the credit card company usually fies tawsuit in the county where you
live. Moreover, most credit card lawsuits are filedhe Special Civil Part Courts. This is
basically an enhanced small claims court. Thedifees are more reasonable and the
amount of damages can’t exceed $15,000. Moreowvest oases are completed in 6
months in the Special Civil Part. Meanwhile, ifase is filed in the Law Division, Civil
Part, then a standard collection case can last tnoerto three years.

What is a debt buyer?

A debt buyer is a company that specializes in byigind collecting old debts. If you fall
to repay a debt, your creditor might sell it toedotlouyer. The debt buyer will then try to
collect the debt from you. This practice is peffetggal and it is big business. Consumer
debts are often bought and sold more several tifrtesolder that consumer debt is then
it is less valuable. This type of debt is also mefe to as “Zombie debt.” Some of the
biggest debt buyers in New Jersey are Arrow Firarasid New Century Financial.

Can a debt buyer sue me if | owe a debt?

Yes. If your creditor has sold your debt to a dabger, then the debt buyer can sue you
to collect the debt. This practice is perfectlydiegnd it is big business.

What is a plaintiff?
A plaintiff is the party who files the lawsuit. &f creditor or debt buyer files a lawsuit
against you, then the creditor or debt buyerslagltaintiff.

What is a defendant?

A defendant is the party who is sued by the pldirifia creditor or debt buyer files a
lawsuit against you, then you are the defendant.

What is a summons?

A summons is your official notification that youvgabeen sued. It tells you how and
where to appear in order to defend the case. IN#dve Jersey Special Civil Part Court, a
debtor has 35 days to answer a complaint.

What is a complaint?

A complaint is a legal document that explains why aave been sued. It contains the
facts and the legal claims that are the basishtawsuit. In debt collection cases, the
complaint is often very short and it provides vittie information.



What is an answer?

An answer is an official written response to a ctammp. In your answer, you should
write all the defenses that you want to raise endhse.

What is a counterclaim?

A counterclaim is a claim that you have againstdiantiff. The plaintiff may owe you
money, or the plaintiff may have violated your tiglr caused you some other kind of
harm for which you want to recover money damages always have the right to file a
counterclaim against the plaintiff along with yamswer.

What should I do if | receive a summons and complai  nt?

You should never simply rip it up or place it inuydbottom drawer and ignore it.
Lawsuits never just mysteriously disappear. If ptow off a credit card lawsuit, then
your legal problems will just get progressively s@rYou should always respond to a
summons and complaint and at least file an andéwgou file an answer to the

complaint, then you will at least have an oppotiuto discuss a settlement with the debt
collector at court. Meanwhile, if you simply igndtees complaint, then you will lose
automatically and a judgment will be entered adgajos.

Is there a time limit for filing an answer?

Yes, if you were served with the summons and coimipilia person, then you must file
your answer within 35 days.

What if the time for filing my answer has already e ~ xpired?

You should try to file an answer anyway. As longhagudgment has been entered
against you, then most courts will usually accelatt@ filed answer.

What should | write in my answer?

Your answer should contain all the defenses thatwant to raise in your case. You may
want to raise that the plaintiff did not properhedit you with all of your payments. You
may allege that the interest rates and late feeglagal and usurious. You may want to
raise the defense that the complaint must be désdibecause it was filed too late, and
past the statute of limitations.

What will happen to me if | blow off the summons an  d complaint?

If you blow off the summons and complaint, then phentiff will almost certainly
request that the court to enter a judgment aggmst This type of judgment is called a
“default judgment.” A default judgment usually adarthe plaintiff everything that it
asked for in the complaint, plus interest and coasts. The judgment will appear on
your credit report, and it can stay there for upatenty years if it is not paid off. The
judgment also gives the plaintiff the right to toycollect money from you by freezing
your bank account or by garnishing your wages. ¥auavoid a default judgment by
filing an answer and by appearing in court.



What happens after | file an answer?

After you file an answer, the court will notify ya your first court date. You will get a
card in the mail that advise you as to your coatedind where it will be held. Your first
court date could be anywhere from 2 month to 3 m®after you file your answer. It is
very important that you attend this court dateoli fail to attend the court date, then the
court will enter a default judgment against you.

What is the burden of proof?
The burden of proof is the responsibility to pravigvidence in support of a legal claim.

Who has the burden of proof in a debt collectionca  se?

The plaintiff who is the credit card company or debyer always has the burden of proof
in any type of debt collection case. This essdgtrabans that the plaintiff has to provide
evidence to prove to the court that (1) the pl#ihtas the right to sue you; (2) the debt is
yours; and (3) you owe the exact amount of monayttie plaintiff claims you owe. You
do not have to prove that you do not owe the molmsyead, the plaintiff has to prove
that you owe the money to the credit card company.

What kind of evidence does the plaintiff need to pr  esent in order to meet its
burden of proof?

If you admit that the plaintiff's allegations arermect, then the plaintiff can rely on your
admission to win the case. However, if you chaleetige plaintiff's right to sue you, the
existence of the debt, or the amount of the d&bf) the plaintiff must provide the
following evidence to the court:

* Proof that the plaintiff has the right to sue you

In the case of a debt buyer, the debt buyer muastepthat it owns your debt by showing
the court the contract of sale. This contract Iedaan assignment. The assignment must
mention your debt specifically. If your debt hagbéought and sold multiple times, the
debt buyer must present a chain of assignmentgtest all the way back to your original
creditor.

* Proof that the debt is yours
Usually, this means an original contract with yeignature.
* Proof that the amount demanded in the lawsuit is2co

Usually, this means a complete set of bills or aotstatements. In the case of a credit
card, the plaintiff also has to prove that eache&rety charge on the card was
authorized.

All of this proof must come in a specific format,alse it is considered hearsay, and it
not admissible in court. If the plaintiff fails satisfy its burden of proof by producing
any admissible evidence of your debt, then thetaoust dismiss the case.

How can the burden of proof help me get a betterou  tcome in my case?

The plaintiff has to present substantial of evidemcorder to satisfy its burden of proof.
This evidence is often difficult or expensive fbetplaintiff to gather and produce. If



your credit card debt is old, or if it has been d¢gauand sold multiple times, then the
evidence of your debt may not even exist at alk #lmost always much easier and
cheaper for the credit card company to negotiagasonable settlement with you, rather
than to come up with all the evidence needed td theeburden of proof. That is why the
credit card company will nearly always want yoatpee to a settlement.

If you believe you do not owe the debt, then yoousdth never agree to a settlement. Insist
on your defenses and put the plaintiff to its prdibyou have a solid defense, then you
have a good chance of winning the case.

If you would like to negotiate a settlement, usaryknowledge of the burden of proof to
make sure you get a settlement that works for you.

If you cannot afford to make a settlement agreepaarnf your income is exempt from
debt collection, you should put the plaintiff te iroof. There is a good chance that the
plaintiff will be unable to meet its burden, aneé ttase will eventually be dismissed.



Common Defensesto Creditor Lawsuits

This set of FAR'S provides general information iew Jersey-ites who are facing debt
collection lawsuits in the New Jersey City civilucts.

How can | defend myself from a credit card lawsuit?

Debt collectors are filing collection lawsuits likeere is no tomorrow. A lawsuit is often
the final effort in the creditor’s attempt to ty ¢ollect a debt. However, by the time the
credit card company or other creditor files thedai it may actually be too late to

legally collect the debt, if it is properly deferdén many cases with the assistance of an
attorney a credit card lawsuit can be defendedotiegd, or even won outright for the
defendant. Before you start feeling sorry for thedd card company, remember, they are
the same corporation that charged you an inteaéstof 20% to 30% of interest. These
rates are almost “mob like.”

Once a credit card lawsuit is filed, then the dellector’'s major goal is to obtain a
default judgment. A default judgment is the resifila lawsuit if the defendant fails to
answer the lawsuit answer. Default judgments arg meportant for the collectors
because it means they do not have to prove youlosvmoney, how much you owe, and
most importantly the agent for the credit card campdoes not have to come to court.
Basically, the credit card company wins automalyahthey obtain a default judgment.

Once a default judgment is entered, then all of ymiential defenses to the lawsuit are
lost. Moreover, the credit card company no longes to prove and validate their debt or
that you indeed owe the money. Therefore, it isoally important for a debtor to always
at least file an answer to a credit card lawsuit.

The most common is the statute of limitations,us&abf frauds, waiver, estoppels,
improper plaintiff, improper defendant, invalid detansfer, violation of bankruptcy
discharge, and violation of the Fair Debt CollestRractices Act. The last one is not
really a defense, but it can work like one. Of sgymost ordinary New Jersey-ites have
a difficult time to determine which if any of thefénses are available in their case.
Therefore, if you are sued then you really shooldsalt with an experienced consumer
rights lawyer about your case.

Can you defend a credit card lawsuit when you may o~ we the money?

The answer is yes. Whether you owe the money ortimeplaintiff still has the legal
obligation to prove their case, and to also prén you owe the money. Sometimes,
folks “think” they may owe the money but can’t lgakemember when it has been a long
time since the debt went into default. The origicraldit card debt may have been
transferred many times to many different debt otdies. This kind of debt is known as a
“zombie” debt. Sometimes the holder has startediathsuit after the statute of

limitations has long since passed. The statutevofdtions is the period of time that a
creditor can file a lawsuit against you. If the tawt was filed after the time runs out, then
the defendant can file an application to dismigsdse.



What is a legitimate defense against a credit card lawsuit?

Generally, a defense is a reason why the plastidiuld not win its case. In a credit card
collection lawsuit, a defense is a reason whyl{g)alaintiff failed to prove its case; or
(2) you do not owe the money. If one of your deé=nis successful, then the plaintiff
will lose their case.

What are not legitimate defenses?
* The reason that you fell behind on your credit dzld

* The reason that you cannot pay the credit card tdety

* The fact that the creditor or debt collector retlsemake reasonable payment
arrangements in the past

» A statement that you want to settle the case orenagkayment agreement

Do most defendants have meritorious defenses to cre ditor lawsuits?

Yes. One or more of the common defenses discusded iprobably apply to your case.
Each of the defenses discussed below if it appdig®ur case is a reason why the
plaintiff should lose their case.

What is the best way to present my defenses to the court?
To alert the court to your defenses, you shoutdtism briefly in your answer.

Defense 1: Improper Service (no personal jurisdiction)

The defense of improper service applies if you negeeived the summons and
complaint at all. Under New Jersey law, the Clenkthe Special Civil Part mails the
summons complaint to the defendant by certified.riidiere is no legal requirement that
a defendant must be personally served with a surerand complaint in a Special Civil
Part collection case. As a result of these ratizepkersonal service rules, there is a
tremendous amount of default judgments that areredtin the Special Civil Part.
Therefore, improper service often can be a strongrgl to defend against a credit card
lawsuit.

The most common examples of incorrect service@mdiag the summons to an old
address where you no longer live. Improper seng@defense that is usually raised in a
motion to vacate a default judgment. In New Jetheyydefense is rarely used to defend
against a “run of the mill” credit card collectioase. However, there are hundreds of
thousands of credit card default judgments enteasth year in the Special Civil Part
Courts. Therefore, this defense can assist manpdeto undo a default judgment for a
credit card debt.

Defense 2: Statute of Limitations

A statute of limitations is a time limit that a dir has to file a lawsuit against you. It
runs from approximately the last time you madeypnt. In New Jersey, the statute of
limitations on a credit card debt is six yearst Has been more than six years since you
paid your credit card debt, then the statute oitéitions on that debt has expired. The
statute of limitations is an absolute defense. TthesSpecial Civil Part must dismiss a



credit card collection case if the debt is at lsastyears old and no recent payments have
been made. Any payment, no matter how small, ceet the statute of limitations. To be
safe, never make a payment if you want to asserstttute of limitations as a defense.

Defense 3: You Were Only an Authorized User

This defense may apply if you are being sued foard that you shared with someone
else. The defense hinges on the difference beta@ersigner and an authorized user. If
another person gave you permission to use hisrazdrd, and you never agreed to be
responsible for paying for that card, you were @tharized user. As an authorized user,
you cannot be held responsible for that credit clatot. However, if you signed a credit
card agreement in which you agreed to be jointpoasible with someone else for a
credit card, you are a cosigner, and this defenss dot apply to you. As a co-signer,
you can be held responsible for the debt, eveonerof the charges were yours.

Defense 4: Payment

If you have paid all or a part of the debt, and pelieve you have not been credited for
the payment, you can raise the defense of payment.

Defense 5: Dispute the Amount of the Debt

If you believe that the amount of the debt is imeot, then you have the right to dispute
it. It is important to emphasize that the credidceompany has the burden to prove that
you owe the amount for which you have been sued.cfédit card company must also
prove that the principal, interest, collection spstind attorneys fees are all correct,
agreed to in your contract, and lawfully chargeduMlways have the right to insist that
the plaintiff come up with your original contraetcount statements, and even purchase
receipts, to prove the amount of the debt.

Defense 6: No Business Relationship with the Plaintiff (lack of standing)

This is a defense that applies when the plairgiff debt buyer, not your original creditor.
Because you never signed a contract directly vihdebt buyer, you have the right to
challenge the debt buyer’s right to sue you. Inl#lvethis concept is also known as
standing. The plaintiff will not be able to prevailless it can prove to the court that it
owns your debt. To do this, the debt buyer willdé&y produce a contract of sale also
known as an assignment. The assignment also mesfisplly refer to your debt
specifically. If the debt buyer bought your delanfr another debt buyer, it has to provide
a chain of assignments going all the way back eootiiginal creditor. If the debt buyer
cannot or will not provide these documents, thertowst dismiss the case.

Defense 7: Bankruptcy

If you previously declared bankruptcy, and the debtvhich you are being sued was
discharged as part of that bankruptcy proceediog,dp not owe it anymore. Bankruptcy
is an absolute defense to any debt collection lawsu



Negotiating a Settlement Agreement in Court

This set of FAR'’S offers information and advice p@ople who have been sued in the
New Jersey Special Civil Part Courts and want ggotiate a settlement agreement in
court with the plaintiff's attorney.

What is a settlement agreement?

A settlement agreement is an agreement betweearnthe credit card company that
resolves the court case without a trial or a judgimi& most cases, the settlement
agreement will include a payment plan.

Is it always a good idea to negotiate a settlement  agreement?

Yes. Itis always strongly advisable to reach awoeable settlement with the credit card
companies. Most of the defenses that are raisactredit card case are designed to
enable a debtor to reach the best settlement peskibwever, if you have a defense
based on the statute of limitations, then you sthook settle your case. If you have a
statute of limitations defense then you have a fwni’ and most likely you will be able
to get your case dismissed. Moreover, as part psatilement, the credit card company
should agree that they will report the disputedt @sba paid settlement on your credit
report. Most credit card companies are only intexks getting your money, and they
will not correct your credit report once the casever. Many credit card companies will
still advise the credit bureaus that your disputestlit card debt is delinquent. Therefore,
you should incorporate a clause into any settleragraement that the debt will be
reported as settled to the three credit bureaus.

When should | consider a settlement agreement?

You should always strongly consider settling afldit card lawsuits. In my almost two
decades of practice, | have come to the realizatiahmost judges are inclined to grant
the credit card companies judgments and debt ¢otlegudgments. The following
factors may further convince you to enter into tlesment agreement:

* You believe you owe some or all of the credit caedt

» The credit card debt is fairly recent

* You can afford to make reasonable payments ondttiesmient

* You might also consider settlement if you cannkétéme off from work to
attend the court dates

When should I not consider negotiating a settlement agreement?
You probably should not consider negotiating desint agreement if:

* You can't afford to make payments on any settleragnéement.

* The debt is so old that the statute of limitatibas expired or is about to expire.

* You are the victim of identity theft, or you dowtve the debt for some other
reason.

» If your income is exempt from debt collection besmit comes from a protected
source, such as Social Security, Public Assistaheeyeterans Administration,



child support, or a pension, you probably shouldoomsider a settlement
agreement unless you are sure that you can affarthke payments.
* It makes more sense for you to file for a bankryptc

Can | negotiate a settlement outside of court, sot  hat | do not have to

appear?

You can certainly try. However, you should be awhet when you call the office of the
plaintiff's attorney, you will most often talk todebt collector and not an attorney.
People often find that these debt collectors arg mele and unreasonable. However, the
attorneys that you will meet in court are usualhite and have much greater flexibility
to work with you. Most attorneys want to reach greeament with you because they
know that they might not be able to obtain adegpatef of the debt, which they need to
win the case against you. Most people find thay ttes obtain a much better deal by
going to court than they can by negotiating overtéiephone.

Moreover, you should remember that every time a apending in court, there is a
serious risk that the court will enter a defauttgment against you if you fail to appear.
You can't trust the plaintiff's attorney to do thight thing and inform the court that the
case has been settled. The only way to make saredhjudgment is entered against you
is to file an answer and appear in court on yourtcdate.

If you do decide to negotiate an agreement ovetalephone, then make sure to get the
agreement in writing. If you cannot get an agrednrewriting, you have no choice but
to appear in court to protect your interests.

How should | prepare to negotiate a settlement agre  ement?

Think carefully about what you can afford to pdyydu can’t afford to pay anything at
all, then you should not enter into a settlemené@gent. For most people, paying for
necessities like rent and food is much more impotfaan paying for credit card debts.

If I can afford to make payments, how do | getthe  best deal?

You should decide how much you can afford to pag, then offer less. That way, you'll
have some room to bargain. Be firm, and never agreay more than you can afford. If
you can afford it, offer a lump sum. Most creditasil often agree to give you a
substantial discount in exchange for a larger payme

What should I look for in a settlement agreement?
There are a few legal issues that must be addresgkohcorporated into every credit

card settlement agreement to make sure your ragktfully protected. These issues are
as follows:

» The creditor should reduce the overall amount efdébt

» The creditor should give you a monthly payment tbaiffordable over the long
term

* The creditor should waive interest, fees, and coosts

» The agreement should provide that no judgmentheilentered against you
(unless you fail to make payments)



» The agreement should provide that when you finisking payments as agreed,
the case will be discontinued

The settlement agreement should provide that ifmp@s a payment, then the creditor
will give you written notice and an opportunitygend in a late payment. This is called
“notice and an opportunity to cure.” You should toyget at least 10 days to send in your
late payment.

What should | watch out for in a settlement agreeme  nt?

* Do not sign an agreement that says that you comgenjudgment
» Do not give the attorney your bank account infororabr allow the attorney to
take automatic deductions from your checking actoun

Most debt settlement agreements provide that ifm@s a payment, the plaintiff can
enter a judgment against you for the full amounsphterest, court costs, and legal fees.
Therefore, take care to ensure that you will be &bimake the monthly payments and
complete your part of the agreement. Do not setsguup for failure by making an
unaffordable agreement. The notice and opportuaiture, discussed above, is also
important for your protection.

If the plaintiff's attorney gives me a settlementa  greement on a preprinted
form, can | make changes to it?

Yes. The forms that are provided to you at the ttouby the plaintiff's lawyer can
always be modified. Sometimes these preprinted$aromtain unfair provisions that can
harm you. Therefore, you can and should make clsatogdne preprinted form if
necessary to protect yourself. If you do not unidéd what is written on the form, you
should ask for a meeting with the court clerk.



Vacating a Default Judgment

What is a judgment?

A judgment is the court’s written final decisionthre case. If the judgment is against
you, it will specify how much money you owe to thiaintiff or to the credit card
company.

What is a judgment creditor?

A judgment creditor is a creditor or debt buyetrt thas obtained a judgment against a
defendant.

What is a default judgment?

When a defendant fails to appear in court or d&datihereafter, the court will issue a
default judgment against the defendant. A judgne=uted under those circumstances is
commonly known as a default judgment. The couralig@awards the plaintiff the
amount demanded in the complaint, plus interestcanid costs.

Can | reopen a default judgment?

Yes. Under certain circumstances, it is possiblatmate or to re-open a default
judgment. However, it is a real pain in the xxxtrioto reopen up a default judgment.
The court has a special procedure for determiningtiaer to vacate a default judgment.
This legal procedure is called filing a motion &cate a default judgment.

What are the criteria for vacating a default judgme  nt?

There are two main reasons that a court will vaaatefault judgment: (1) excusable
neglect; and (2) lack of personal jurisdiction. 3&eeasons are explained below:

* Excusable Neglect

Excusable neglect is the most common reason fatwvara default judgment. It has two
parts: (1) a reasonable excuse for missing thenaligourt date; and (2) a meritorious
defense or a good defense. There is a time limitnfaving to vacate a judgment because
of excusable default, and it one year from the glatewere served with a copy of the
judgment. If you were never served with a copyhef judgment, then your one-year
clock has not started.

Some common examples of a reasonable excuse fokoas: The most common
example of a reasonable excuse is that you didemeive a summons that advised you
that you were sued. Other reasonable excusesatrattthe time you received the
summons you were out of town, ill, incarceratedghle to take time off from work, or
that you could not answer the summons for some gihed reason. You would also

have a reasonable excuse if, in response to thmeus) you telephoned the attorneys for
the plaintiff and they told you not to bother gotiogcourt.

Sometimes people do not respond to the summonsigedaey do not understand what it
is. This is not normally considered to be a reabtmaxcuse. However, some judges will
accept it.



» Lack of Personal Jurisdiction (improper service)

The court can also vacate a default judgment ifwete not properly served with a
summons. In Special Civil Part cases, the clerkiseut a copy of the complaint via
certified mail to the defendants. Quite often, ¢hisra mix up in the mail, or the
defendant may have moved. Many default judgmemtvacated on the grounds that the
defendant never received the original summons angptaint.

How can | vacate a default judgment?

First, find out which county court issued the judgr Thereafter, you will have to file a
motion to vacate the default judgment. A copy @ thotion must also be served on the
lawyer for the credit card company.

What should | write on the motion to vacate the def ault?

In the motion to vacate the default judgment yoedi® explain why the court should
vacate the judgment. In other words, you have tabéish either excusable neglect, or
lack of jurisdiction, or both. | recommend that yalways include in your motion to
vacate default; (a) the reason why you did not appecourt; and (2) a meritorious
defense.

Should | write anything else on my motion to vacate the default?

If you have a frozen bank account that containsngtéunds, if your wages are being
garnished, or if there is some other emergencytsita requiring that your judgment be
vacated more quickly than usual, you should inclinikeinformation in your motion.

What happens after | file the motion to vacate the default?

The court will also give you a return date to cdmaek to court. This date is known as
your return date. The return date is normally 3@sdsfter you file your motion.

What happens at the return date?

At the return date, you will most likely find yow$ sitting in a courtroom with a number
of other people who are in the same position as Yba court clerk will call out your
name, and you should answer clearly. The attoraethk plaintiff may call out your
name as well. The plaintiff's attorney might constenyour order to show cause or ask
whether you want to make a settlement agreemenmatter what the plaintiff's attorney
says to you, it is important that you focus on mglsure that the default judgment is
vacated. If the plaintiff's attorney does not camde vacating the judgment, then you
should ask to go before the judge. When you arerbéhe judge, you must focus on the
arguments you made on the motion form. Simply kegeating (1) your good reason for
failing to appear in court; and (2) your defenséhimcase. As long as you have a
reasonable excuse and a meritorious defense, ltbgndge should grant your motion to
vacate the default judgment against you.



What if | have a frozen bank account or wage garnis  hment?

Once the default judgment is vacated, then theffamust release your bank account
and cancel the wage garnishment. This is includetdea court’s order vacating the
judgment.

If the judgment is vacated, does that mean the case is over?

Probably not. In most cases, even though the judgmeacated, you still have to
defend the case. That means you have to file anearend attend at least one additional
court date.



Frozen Bank Accounts

IMPORTANT NOTE: The information on this page applies to bank actstirat have
been frozen because of private debts like credits;anedical bills, and bank loans. If
you have child support debt, or if you owe moneth®government for taxes or a
student loan, different rules apply.

How does a judgment creditor levy an execution agai nst a bank account or
property owned by a judgment debtor?

Under a levy and execution, the bank accountsapepty of the debtor is taken and
either delivered to the judgment creditor, or ssidhat the proceeds of sale can be
delivered to the judgment creditor. In New Jerdeyperson who is authorized by law to
do the taking of the judgment debtor’s properts Sourt Officer or County Sheriff, and
the authority of the Court Officer or County Shetdf take such property is set forth in a
writ of execution. If the judgment was issued by @ounty Special Civil Part Court,
upon request of the judgment creditor, then thekQethe Court will normally prepare a
Writ of Execution and issue it to a Court Officéhe judgment creditor must advise the
Court Officer what property is to be subjectedeayl by the Writ of Execution. If the
judgment was issued by the Superior Court, thepetg creditor or its attorney is
normally responsible for preparing the Writ of Exan and sending it to the County
Sheriff. The Sheriff must be given instructions at@hat property is to be subjected to a
levy of the Writ of Execution. Property that is afly subjected to a levy of a Writ of
Execution includes the following:

* Money in a bank account

» Personal property owned by the judgment debtorishatthe judgment debtor’s
possession

» Personal property owned by the judgment debtorishatthe possession of a
third party

* A vehicle or vessel owned by the judgment debtor

* The judgment debtor’s interest in personal propefty decedent’s estate

» Accounts receivable, commercial paper, instrumantsnegotiable documents of
titte owned by the judgment debtor

* Real property that is owned by the judgment delReal property, that is, land
and the buildings and things that are attachetddand, may be subjected to a
levy of a Writ of Execution. However, the law in dersey requires that, before
any Writ of Execution is levied on a debtor’s rpedperty, all personal property
of the judgment debtor must first be exhausted

What is a frozen bank account?

A frozen bank account is a bank account that youmaotaccess because a creditor has
placed a restraint on it. When your bank accoufibizen, you can deposit money into
your account, but you can’t withdraw any of yournag.

Why is my bank account frozen?

A frozen bank account is a sure sign that a creditaebt collector has obtained a court
judgment against you (or your joint account holdeypu have a joint bank account). A



creditor or debt collector cannot freeze your bacéount unless it has obtained a
judgment. Judgment creditors freeze people’s bankumts as a way of pressuring
people to make payments.

Why does my frozen bank account have a very large n  egative balance?

A judgment creditor typically puts a hold on yowanlix account for twice the amount of
the judgment against you. This hold shows up on pamk account as a negative
balance. You do not actually owe all of this mot@yhe judgment creditor. Rather, the
amount you owe is the amount of the judgment.

Does my bank have to give me notice before freezing my account?

No. Unfortunately, the law provides that when thaloreceives a restraining notice, it
must freeze your account immediately, before noigyou. That is why most people
discover that their account is frozen when theydryse their ATM cards and they
suddenly do not work.

Does a judgment creditor have to give me notice bef  ore freezing my
account?

A judgment creditor does not have to give you dpenbtice before freezing your bank
account. However, a creditor or debt collectoeiguired to notify you (1) that it has filed
a lawsuit against you; and (2) that it has obtam@itdgment against you. If your first
notice of the court case is a frozen bank account,have not received proper notice
under the law.

How do | unfreeze my bank account?

The best way to unfreeze your bank account isdseethe judgment against you. This is
called vacating the judgment. Once the judgmenaczated, your account will be
released automatically. A creditor or debt colle¢tas no right to freeze your account
without a judgment. This motion should be filed ieunfrately. Once your bank account is
frozen, you will soon receive another motion caletiNotice of Motion to Request a
Turnover.” Basically, the creditor will request thihe court turn over the money in your
bank account to the credit card company.

Can | still negotiate a settlement to get my bank a  ccount released without

going to court?

If your bank account contains exempt benefits ascBocial Security, you do not need to
negotiate a settlement in order the lift the liéryour bank account contains recent
wages or nonexempt funds, it is probably in youst li@erest to go to court. Most of my
clients find that they can negotiate a much beléad in court than they can outside of
court. For this reason, | strongly recommend tloat go to court and vacate the default
judgment, if at all possible. There are many gaeabons to try to vacate the judgment. In
New Jersey State, unpaid judgments are colledilolap to 20 years. Having an unpaid
judgment exposes you to repeated efforts to frgeme bank account and/or garnish your
wages. Judgments also appear on your credit repbere they affect your ability to get
loans, employment, and housing. In most casesnged to have the judgment vacated in



order to clear it from your credit report. Therefofor your own protection, you are
almost always better off getting the judgment vedanstead of settling outside of court.

What if my frozen bank account contains only funds that are exempt from
debt collection, like Social Security?

If all the funds in your bank account are exemeptrfrdebt collection, then a judgment
creditor has no right to hold onto the account, ianaust release it immediately, even if
it has a judgment against you. To obtain releag@of account, you need to call the
judgment creditor’s attorney. You can get the aggis contact information from your
bank. Thereafter, you must notify the attorney #ibthe funds in your bank account are
exempt from debt collection and demand an immedeease of your account. The
attorney may ask you to fax or mail proof of yonempt income. You can send up to
three months of bank statements as proof. Pleaawéee that the judgment creditor’s
attorney may delay and make excuses to avoid rapgeur exempt funds. If you have
any trouble at all, you should follow our instraets to vacate the default judgment. In
general, even when you have exempt funds, youedtertoff vacating the judgment if at
all possible.

What if my frozen bank account contains some funds that are exempt and
some funds that are not exempt?

This situation is also known as having commingleadt. In this scenario, your exempt
funds are still exempt from collection, even thotigéy are mixed with other, nonexempt
funds. However, even though your funds are stélret, it is often difficult to persuade

a debt collector to release your account. Ratteer #rgue with the debt collector on the
phone, | advise you to go to court and vacate #faudt judgment as soon as possible in
order to obtain the fastest release of your account

Can a judgment creditor actually take money from my bank account?

Yes. A creditor or debt collector can hire a News@g constable to levy funds from your
account.

How long will a judgment creditor wait before seizi ng my funds?

There is no set time limit. Some judgment creditoydo seize funds right away, and
others never actually take funds at all. Most judgtrecreditors will wait at least a few
weeks before attempting to levy your bank account.

If a debt collector levies my bank account, canlg et my money back?

Yes. You should go to court and try to vacate thkadt judgment. As part of this
process, you can ask the court to order the crealitdebt collector to return your funds.

What if | have a joint bank account?

The first step is to determine why the joint baokaunt is frozen. Usually, there is a
judgment against one, but not both, joint accowtddrs. Telephone the attorney for the
judgment creditor and ask for information aboutc¢hee, including the court, the index
number, and the name of the defendant(s).



If there is a judgment against you, you can obteiease of the account by following the
steps to vacate the default judgment. If the accoontains only exempt income (for
example, your mother’s pension or your child’'s $$du should also telephone the
attorney to obtain release of the exempt fundgeasribed above.

If your account is frozen because of a judgmenirajaomeone else, it is best for the
other person to vacate the default judgment, d@llgtossible. If this proves to be
impossible, you also have the right to file coapers to obtain release of your account.

If you can prove that you added the other persgotw account for convenience only,
your entire account will be released. You must prthat you did not intend to give the
joint account holder the right to own half of themey in the account. You can show that
the joint account is for your convenience only leynbnstrating that you are the only
person who used the account, that the other pelisamot have an ATM card or
withdrawal privileges, or by providing other infoation that tends to show that the
account actually belongs to you alone. You can asboyour bank to write a letter stating
that the joint account was for purposes of convesgeonly.

If you cannot prove that the joint account is fonegenience only, then you can recover
half of the money that is in the account. The judgtrcreditor cannot have more than
half the money in the account unless it provesttiaimoney belongs to the other person,
and not to you. This is because the law presunastif the money in the account
belongs to you and half belongs to the other person



Wage Garnishments

What is a wage garnishment?

A wage garnishment occurs when a court or the gwwent orders your employer to set
aside some of your earnings to pay a debt.

How does a judgment creditor obtain a wage garnishm ent against a
judgment debtor?

Under a wage garnishment, the employer of the jdgmebtor becomes legally
obligated to withhold a portion of the judgment tbels earnings and wages that are
earned-subject to limits imposed by both StateReueral Laws—and then to pay those
monies over to the Court Officer or County Shewffo, in turn, will then pay those
monies over to the judgment creditor. The emplayentitled to keep a small amount of
the proceeds of the garnishment for bookkeepintsc@nly one wage garnishment at a
time may be deducted from a judgment debtor’'s wagesearnings. If a judgment
debtor has several judgment creditors, the fidgjjnent creditor to levy a wage
garnishment against the judgment debtor’s emplagiebe paid first. Judgment
creditors that levy wage garnishment orders subegtyumust wait until the first wage
garnishment is satisfied in full before any monig be deducted on account of their
wage garnishment. If an employer, who has beeredemith a wage garnishment order,
fails to comply with the garnishment order and @k appropriate deductions of the
judgment debtor’s wages, then that employer maydbe responsible by the judgment
creditor for monies that should have been withlfielch the judgment debtor’s paycheck.

How much of my wages can be garnished for a private debt?

The amount of your wages that can be garnished foivate debt varies according to
your income. Private debts include credit cardgina bills, bank loans, and private
student loans. Private debts do not include chifgpsrt, taxes, or government student
loans. Basically, a creditor is only entitled targah 10% of your paycheck.

Can a creditor garnish my Social Security or other benefits to pay a private
debt?

No. Social Security and other benefits are compleeempt from debt collection and
cannot be garnished to pay a private debt.

What should | do if my wages are already being garn  ished?

Even if your wages are already being garnishedyjogprivate debt, then you may have
the legal right to vacate the judgment and stopggreishment, especially if you were
never properly notified of the lawsuit. If the judgnt is vacated, not only will the
garnishment stop, but the court can order the et return to you all the money that it
took to pay the debt. Additionally, you may wanttmsider filing for bankruptcy. If you
file bankruptcy, then the wage garnishment must@aiately stop and you will be able
to keep your entire paycheck.



Can | be garnished for two debts at the same time?

Yes, but only 10% of your paycheck can be garnishibdrefore, if a debtor has multiple
garnishments then the first creditor takes the marn amount possible. Thereafter, the
second creditor must wait until you finish payihe first creditor. Only then can the
second creditor garnish your wages.

Can my employer fire me because of a wage garnishme  nt?

Your employer cannot fire you if you are garnishiddwever, in the real world many
employers get very aggravated if they have to déhl the additional paperwork to
effectuate the garnishment. Moreover, it can bg eenbarrassing to deal with a
garnishment at the work place.



Junk Debt Alert

What is “Junk Debt” and how can it affect me?

Junk debt is a multibillion dollar industry thavolves charged-off credit debt. Each year
billions of dollars of old credit card debt aredtd large investors. The older the credit
card debt is, then the cheaper it is sold. Thebelueyers purchase this old credit card
debt in the hope of eventually turning a lucrapvefit. Most debt buyers make big bucks
on their deals or they would not be in the busin€ksreafter, the junk debt buyer is
permitted to collect upon or sue for the entiraieadf the debt, not just what they paid
for it. Junk debt buyers purchase large portfatibdelinquent or charged-off accounts
from credit card companies. These companies agereefto in the industry as “bad debt
buyers,” “zombie debt collectors,” “debt buyers™bottom-feeders.” Debt buyers fall
under the rubric of Fair Debt Collection Practiées, 15 U.S.C. 1692, definition of a
“collection agency” and are subject to all penaltigerein. As the visibility and
profitability of this rapidly expanding new indugtinas grown, junk debt buyers range in
size from small private businesses up to multionlldollar, publicly traded Wall Street
companies.
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Credit card debt accounts for nearly 70% percetit@fccounts sold to junk debt
buyers, followed by auto loans, telecommunicatideist and retail accounts. If the junk
debt buyer is unsuccessful in collection upon thlet dfter systematically harassing you
with letters and telephone calls, they will oftesart to the filing of a lawsuit against
you. Based upon Mr. Sliwinski’s legal experiencéhis industry, he believes that almost
85% percent of the lawsuits being filed in the NEsey Special Civil Part Courts are
completely defective and totally defensible! Untorately, the bottom-feeders win the
80%-90% percent of the time because people doathebto show up to court or are
simply not aware of their legal rights. Once a joggt is entered against you, then your
wages and bank accounts are subject to being seizgatnished.

What type of legal defenses can | raise against jun  k debt collectors?

Junk debt buyers often resort to having their rmeioonstantly call and write letters in
an effort to collect on their sometimes time-barmetit. These telephone calls and letters
from debt collectors can be both annoying and erabsing. According to Federal law,
you can put a stop to this form of harassment wilistter from a qualified consumer
attorney. In fact, a junk debt buyer who contads gfter receiving such a letter may be
subject to $1,000 dollars in penalties per violaémd is forced to pay for your
reasonable attorney’s fees.

Junk debt buyers generally buy alleged debts fonjes on the dollar, and then attempt
to find ways to collect on the debt. Often this semer debt is time-barred. This simply
means that the statute of limitations on it hasrexp and the old credit card debt no
longer legally needs to be repaid. The buyer thmgpts to convince or force the debtor
to pay a small portion of the debt. If the debtoesi so, they have reaffirmed the debt and
started the statute of limitations over agains Nery important that consumers be aware
of their rights and the laws that protect themraalarmingly large number of these debt
buyers are barely operating within the law.



Some typical unacceptable practices by junk depétzuinclude pursuing debts that are
not actually owned by the consumer in questionasement or verbal abuse; multiple
listings of the same debt; and, as stated prewpattempting to collect a debt that has
passed its statute of limitations. Frequently esthsituations, the junk debt buyer will
use the practice of re-aging an account which bHgimeans that they report it as more
recent than it really is. In addition to a statotdimitations defense, many consumers
will also have additional legal defenses, sucthadailure of the debt buyer to comply
with what is known in the law as a condition presm@d This means that if the person
suing you failed to follow a certain procedure erfprm a particular act, a competent
lawyer can have your entire lawsuit dismissed.

Finally, many debt collectors, especially the juldbt buyers, may have difficulty
proving the details regarding an old credit carbtde New Jersey, every plaintiff in a
civil case has the legal burden to prove their tgsa preponderance of the evidence.
This legal concept is known as the burden of préohk debtbuyers are often unable to
satisfy this burden of proof due to a lack of papek, the fact that the debt was
previously paid off, or an unrelated act, suchdasiity theft.

Most important, never blow off a debt collectiowtaiit even if you do not recognize the
party suing you. If you do not defend against #weduit, then you will lose plain and
simple. Always consult an attorney for legal adwasao how to reach a fair settlement to
the lawsuit, or to assess whether bankruptcy magy\bable option.

What kind or defense is common in debt collection ¢ ases?

The most common is the statute of limitations,us&abf frauds, waiver, estoppels,
improper plaintiff, improper defendant, invalid deétansfer, violation of bankruptcy
discharge, and violation of the Fair Debt CollestRractices Act. The last one is not
really a defense, but it works like one. Of coursest non-lawyers would have some
difficulty determining which if any of the defensae available in a particular case. If
you are sued then you really should consult witlexgrerienced debtor’s rights lawyer
about your case.



Additional FAQs

I thought that my credit card debt was charged off. Can the junk debt
collectors still sue me for this charged off credit card debt?

Do not be fooled, debt collection attorneys calh stie you on old credit card debt even
if you mistakenly believed that it was chargedffa bank or credit card company.
Merely because the credit card company has chafjgdur debt does not mean that
you won't be eventually sued. After all, you stillve the money. The banks and credit
card companies will eventually sell the debt, aad will get sued for the entire amount
of the bill, plus interest, court costs and attggiéees. To generate money, the credit
card companies often sell their debt off to debytdns. These debt collectors will hound
you to pay this debt, and most will eventually gaa. Therefore, if you have recently
been recently sued by a company you do not recegd@not simply blow off this
lawsuit. It is probably a debt buyer who is lookiegseize your bank account or garnish
your salary.

I have received endless collection letters from jun k debt collectors. Should
| hold their feet to the fire and request that they validate their debts?

Yes, because requesting a validation accomplisheséry important objectives. First, it
buys you some time. Under the FDCPA, all collectativity must cease until the
attorney puts that verification in the mail to ydine verification is usually a simple
statement signed by the creditor, and it will raddet the collection attorney long to obtain
it or mail it, but it does “stay” collection actties, including lawsuits, until answered.
Secondly, it sends a signal to the collection aggrthat you are not going to be a
rollover debtor. Furthermore, he knows you willdmtive in the defense of the lawsuit.

It is important to emphasize that in the vast majaf credit card collection cases, the
plaintiff simply obtains a default judgment, ande®es no response from the debtor. A
default judgment is the major goal for any collestcase. A debtor who does not answer
collection lawsuit makes it far too easy for théexiion attorneys.

However, if you make validation request, then yendsa very strong message to the
collection attorney that you aren’t going to giye e might actually have to go to court
himself, and you may force him to prove the deltfieng the validation request, you
actually stay the collection proceedings. Thus, ébllection attorney can’t move forward
against you in a collection suit, then the charfogoa having a default judgment entered
you is greatly reduced.

I am now being sued for some ancient credit card de  bt. What is my best
course of action?

The statute of limitations may help you in thisdegcenario. In New Jersey the statute of
limitations to sue on credit card debt is six ydewsn the day of default. It is important to
emphasize that just because the statute of limitathas expired on an old credit card
debt does not mean that you are totally immune freceiving a lawsuit. Instead, if you
are eventually sued, then the statute of limitatican be used to defend against the
lawsuit. Moreover, the statute of limitations is@nplete defense. This means that if you
are correct in presenting this defense the lawsillibe dismissed against you forever.



Please note that judgments last for 20 years. Torexea judgment creditor can make
wage ex applications and bank levy application aur yroperty for 20 years. Moreover,
a judgment creditor can make an application towetine judgment for another 20 years.
Finally, a judgment also constitutes a lien on ylooime



